Cuzze v. Univ. & Cmty. Coll. Sys. of Nev.,
123 Nev. Adv. Op. No. 55 (Dec. 13, 2007)*

CIVIL PROCEDURE - SUMMARY JUDGMENT
STANDARDS/ATTORNEY FEES UNDER 42 U.S.C. § 1988

Summary

Appeal of a district court order granting summary judgment to respondent in a tort action
and a post-judgment order awarding attorney fees and costs.

Disposition/Outcome

Affirmed. Appellants failed to provide, in the record, any opposition to the summary
judgment motion or to the respondents’ attorney fees motion.

Factual and Procedural History

Appellants, employed as police officers by the University of Nevada, Las Vegas
(UNLYV), filed claims against UNLV and the Community College System of Nevada (UCCSN)
for “civil rights violations under 42 U.S.C. 8§ 1983, invasion of privacy/false light, defamation,
intentional infliction of emotional distress and negligence.”?

The district court granted the respondents” motion for summary judgment and awarded
the respondents attorney fees under 42 U.S.C. § 1988 and costs. Appellants appealed both
orders.

Discussion

Standard of Review for Summary Judgment

The Nevada Supreme Court reviews de novo an order granting summary judgment.®
Summary judgment is appropriate “when the pleadings, depositions, answers to interrogatories,
admissions, and affidavits, if any, that are properly before the court demonstrate that no genuine
issue of material fact exists, and the moving party is entitled to judgment as a matter of law.”*
Initially, the party moving for summary judgments bears the burden of production in showing
that no genuine issue of material fact exists.” However, once the moving party has made a
successful showing, the burden of production shifts to the nonmoving party to show a genuine
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issue of material fact does exist.® If the moving party bears the burden of persuasion at trial, that
party must “present evidence that would entitle it to a judgment as a matter of law in the absence
of contrary evidence.”” However, if the nonmoving party bears the burden of persuasion at trial,
the moving party may satisfy the burden of production by “either (1) submitting evidence that
negates an essential element of the nonmoving party’s claims,® or (2) ‘pointing out . . . that there
is an absence of evidence to support the nonmoving party’s case.”® To defeat summary
judgment when the nonmoving party bears the burden of persuasion, this party must introduce,
by ag)idavit or other admissible evidence, specific facts showing a genuine issue of material

fact.

In the current case, appellants had the burden of persuasion at trial. In moving for
summary judgment, the respondents properly showed that the appellants’ claim contained no
genuine issue of material fact. Thus, the burden of production shifted to the appellants to
introduce specific facts showing a genuine issue of material fact.

However, the appellants failed to include in the record on appeal their opposition to the
respondents’ motion for summary judgment.* The Nevada Supreme Court cannot consider
matters not included in the record on appeal.*? Additionally, NRAP 30(b)(3) provides that “any
other portions of the record essential to determination of issues raised in appellants’ appeal” shall
be included in the appellants’ appendix.*® The Court necessarily presumes that any missing
portions of the record support the district court’s decision.'* The documents that were included
in the appendix did not have any context because the opposition to the summary judgment was
not included.” Additionally, the appellants failed to respond after the respondents’ noted the
missing information in their answering brief.'® Therefore, this Court affirmed the district court’s
order granting summary judgment because appellants failed to introduce specific facts showing a
genuine issue of material fact.

Id. at 331(Brennan, J., dissenting) (rejecting the majority’s application of the summary judgment rule to the
facts at hand, but not its explanation of the rule); Wood v. Safeway, Inc. 121 Nev. 724, 732, 121 P.3d 1026,
1031 (2005); Maine v. Steward, 109 Nev. 721, 726-27, 857 P.2d 755, 758-59 (1993).
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Attorney Fees under 42 U.S.C. §1988

Reasonable attorney fees are available to prevailing 42 U.S.C § 1983 defendants under 42
U.S.C. § 1988(b), at the court’s discretion, when the plaintiff’s claim is “meritless in the sense
that it is groundless or without foundation.”*” The Eleventh Amendment does not apply to §
1983 claims filed in state court because it protects a state from federal court actions, not state
court actions.*® In this case, the district court incorrectly applied the Eleventh Amendment and
determined the respondents, state entities, were immune from the § 1983 state court claim.

However, the district court properly determined that the respondents were not “persons”
under § 1983,° but state entities.?’ The respondents cannot be sued under § 1983.%* Therefore,
the district court had a valid legal basis to find that § 1988 attorney fees were available to the
respondents because the appellants’ claim was without foundation.

The Supreme Court has developed the “lodestar” figure to determine the award of
attorney fees.?* This figure denotes the number of reasonable attorney hours multiplied by a
reasonable hourly rate.* This figure may be adjusted appropriately under certain
circumstances.?* In this case, the Court could not meaningfully review the district court for error
because the appellants failed to include their opposition to the respondents” motion for attorney
fees and costs. However, the Court determined, for purposes of future guidance, the district
court properly calculated the lodestar amount of $21,500, using $250 per hour as a reasonable
hourly rate and adjusting.?> The Court found that the district court did not abuse its discretion in
determining the 8§ 1988 award of attorney fees.

Conclusion

The Nevada Supreme Court concluded the appellants’ failure to include in the record
their opposition to respondents’ motion for summary judgment and to respondents’ motion for §
1988 attorney fees required affirmation of the district court’s order granting summary judgment
and attorney fee awards. Without the oppositions, the appellants provided no evidence rebutting
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the respondents’ claim that no genuine issue of material fact existed or to the respondents’
motion for attorney fees. The Court must rely solely on the evidence in record. Therefore, the
Court must affirm the district court’s order granting summary judgment and attorney fees.



